IN THE MATTER OF LI CENSE NO. 343908 MERCHANT MARI NER S DOCUMENT
AND ALL OTHER SEAMAN S DOCUVMENTS
| ssued to: WIlliamW WLLIAVS

DECI SI ON OF THE COVIVANDANT
UNI TED STATES COAST GUARD

1711
WIlliamW WLLIAVS

Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regulations
137. 30- 1.

By order dated 1 May 1967, an Exam ner of the United States
Coast CGuard at New Oleans, La., suspended Appellant's seaman's
docunents for three nonths outright plus three nonths on twelve
nmont hs' probation upon finding him guilty of m sconduct. The
specification found proved alleges that while serving as a third
mate on board the United States SS CRI STCBAL under authority of the
docunent and |icense above described, on or about 1 March 1967
Appel  ant wongfully and illegally had in his possession an item of
ship's cargo, to wit, a Smth-Corona portable electric typewiter,
with the intent to deprive the owner of the property therein, when
the vessel was at Cristobal, C Z

At the hearing, Appellant was represented by professiona
counsel. Appellant entered a plea of not guilty to the charge and
speci fication.

the Investigating Oficer introduced in evidence the testinony
of several w tnesses and certain voyage records of CRI STOBAL.

I n defense, Appellant offered in evidence his own testinony,
that of several character w tnesses, and comendatory witten
statenents, nade over a period of years, of twenty four people.

At the end of the hearing, the Exam ner rendered a witten
decision in which he concluded that the charge and specification
had been proved. The Exam ner then entered an order suspending all
docunents issued to Appellant for a period of three nonths outri ght
pl us three nonths on twel ve nonths' probation.

The entire decision was served on 3 My 1967. Appeal was
tinely filed on 9 May 1967, and perfected on 11 Decenber 1967.
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On 1 March 1967, Appellant was serving as a third nmate on
board the United States SS CRI STOBAL and acting under authority of
his license and docunent while the ship was in the port of
Cristobal, C Z

At about 1900 on that date, the chief mate of the vessel
happened to be working in the "fire control” room just off the
bridge. He saw a box partially concealed behind a radio
transmtter. The box proved to contain a brand new Sm th- Corona
portable electric typewiter, still secured for shipping.

The chief mate took the case to the nmaster and nmade inquiries.
Since the master had no know edge of the typewiter or a reason for
its appearance in the fire control room the chief mate announced
is intention of investigating the matter of its ownership in the
nmorning. He took the typewiter to his own roomand put it on the
deck.

Late that night, Appellant had occasion to go to the chief
mate's room where he saw the case on the deck the next norning. At
about 0730, Appellant again went to the chief mate's room and asked
for "nmy" typewiter. Appellant, in reply to a question, stated
t hat he had bought the typewiter in New Ol eans shortly before the
voyage began, and that he had taken it to the fire control roomin
the belief that no cargo was to have been worked that night and
that he woul d have been able to wite sone letters.

The chief mate gave Appellant the typewiter, but, because the
cargo for the voyage had included typewiters, and because he had
heard the second nmate advi se Appellant the day before that cargo
woul d be worked that night, he reported his suspicions to the
mast er .

He then returned to Appellant's room and asked Appellant
whet her he had a "receipt” for the typewiter.

When Appel | ant questioned his reason for wanting to know, the
chief mate nentioned that there was a question because there had
been typewiters in the cargo, and because it mght be difficult to
land a new typewiter at New Ol eans w thout proof of purchase.
Appel  ant stated that he would obtain a receipt fromhis deal er on
return to New Ol eans.

It was then ascertained from the serial nunber, which the
chief mate had copied, that the typewiter was ship's cargo
Appel  ant was summoned before the master and advised that the
property which he had clained was his was in fact cargo. Appellant
stated that he had taken the typewiter ashore and given it away to
a dealer. The master immediately suggested that he and Appell ant
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go tot he deal er and repossess the Governnment property.

Appel l ant then asked what mght happen if the typewiter
suddenly "turned up." The naster replied that he could nmake no
promses. Appellant left the roomand returned within a mnute or
two with the typewiter.

BASES OF APPEAL

This appeal has been taken from the order inposed by the
Examner. It is contended that Appellant had | awful possession of
the typewiter and that he had no intent to deprive the owner of
hi s property.

It is also urged that the order is too severe.
OPI NI ON
I

Appel l ant's argunment that he was lawfully in possession of the
typewiter is predicated upon the fact that it was turned over to
him voluntarily by the chief mate. He points out that from the
time the chief mate found the case until the follow ng norning,
Appel l ant was not in possession of the property; the chief mate
was.

"Subsequently, the chief mate testified that he, the
chief mate, delivered the typewiter over to WIlliam Wert
Wllians (P. 35). This delivery of the typewiter by the
chief mate was made voluntarily. After this delivery,
the chief mate knew where the typewiter was or at | east
knew that M. WIlians would know where the typewiter
was. Since Wlliams was put in possession of the
typewiter by the chief mate and allowed to remain in
possession with consent of the chief mate, we submt that
Wlliam Wert WIllians could not be wongfully and
illegally in possession of this itemin question."”

This argunment omts several inportant points.

The first is that the chief mate turned the typewiter over to
Appel  ant only upon Appellant's claimthat it belonged to him It
must be recalled that the true identity of the property had not yet
been ascertained, and one of the reasons the chief mate had it in
his roomwas to nmake inquiries on the norning of 2 March so that
proper delivery could be made to the person entitled to it. Thus,
it cannot be said that the chief mate knowi ngly consented to
possession of ship's cargo by Appellant.
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A second point is that Appellant admttedly had possessi on of
the typewiter before the chief mate found it. Here there is sone
confusion in the record, understandably enough in view of the
series of admtted untruths uttered by Appellant. But great stress
was placed, in the presentation of evidence on the fact that
Appel  ant had the cargo watch from 1600, 1 March, to m dni ght.

Appel lant hinmself clains to have been on watch when he cane
i nto possession of the typewiter, but he is also sure that it was
on the day of arrival at Cristobal and that it was at about 2230
that night. Arrival at Oistobal was on 28 February. |f Appellant
"found"the typewiter at about 2230 on 28 February, it was in a
pl ace of sem -concealnent in the fire control room for alnost a
whol e day before the chief mate sawit. |If Appellant "found" the
typewiter while on watch on 1 March, it was in the fire control
room for |less then three hours. None the less, it had been in
Appel  ant' s possessi on.

As to his intent with respect to the typewiter, Appellant
points out that the ownership of the typewiter was unknown when
the chief mate found it. Therefore, the brief says:

"Since the owner of the typewiter was unknown, we
submt that M. WIlians could not have had the intent to
deprive anyone of possession of the typewiter, because
the ownership of the typewiter, at this tine, was
unknown to everyone."

"Subsequently, when the typewiter was di scovered to
be part of the cargo, the evidence clearly indicates that
M. WIllians voluntarily presented that typewiter to the
proper parties.”

The first claimhere is irrelevant. Wen Appellant made his
demand for the typewiter upon the chief mate, Appellant knew that
the typewriter was not his. Wile the Examner quite justifiably
found Appellant's testinony not worthy of credence, it may be
assunmed for the nonment that Appellant thought that the property
m ght have been left behind by a passenger. Upon direct
exam nation he testified that he told the chief mate that he bought
the itemin New Ol eans, and said, "you can't very well walk into
a Chief Oficer and say, "Wll, | found a typewiter, finder
keepers.™ It is a reasonable inference from this that if no
passenger clained to have lost a typewiter, or even if one did and
was told that done had been found (because none had been reported),
Appel I ant woul d have consi dered hinsel f successful .
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The fact was then that he knew that the chief mate had a
better right to the typewiter than he did. H's claimwas nmade to
deny the chief mates possession.

The second statenment in the brief is flatly contradicted by
the record. Appellant clainmed at the hearing that he first knew
that the typewiter was cargo when the chief nmate questioned him
about a "receipt". This statenent is not persuasive, because the
chief mate did not say it was cargo, but simlar to cargo.
However, what did Appellant do? He did not "voluntarily present
the typewiter to the proper parties.” |If he were to be believed
he took the typewiter to the "gane deck” and placed it in a
section in the after end of the stack where, he hoped, it would be
found by soneone else and "returned to its rightful owner w thout
involving ne." R-108. Later, when Appellant was called before the
master and was directly accused of having cargo in his possession,
he did not voluntarily present the typewiter to the naster.
Instead he told an story that he had taken it ashore and di sposed
of it. The ultimate production of the property was not a voluntary
act .

Unexpl ai ned possession of recently stolen property justifies
a finding that the possessor is the thief. Wile the word "steal"
does not appear in the specification the rule is applicable to this
case. Glbert v U S, CADC (1954), 215 F. 2nd 334; Manning v
U S., CA 10 (1954), 215 F. 2nd 945; and other authorities too
numerous to nention.

When has been said thus far is enough, wthout going into
| engthy analysis of Appellant's testinony, to show that the
Exam ner was conpletely justified in rejecting Appellant's
i npl ausi bl e expl anati ons.

Y

Appel | ant has pointed out that the Table of Average Orders, 46
CFR 137.20-165, |list a three nonth suspension for illegal
possession of cargo, and conplains that the Exam ner has gone
beyond this.

Exam ners are not bound by the Table, and this is not an
"average" case. The pattern of deceit and untruthful ness running
t hrough this case could well have induced an order even nore severe
than that given

CONCLUSI ON
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The findings are based on substantial evidence, and the order
IS not inappropriate.

ORDER

The order of the Exam ner dated at New Ol eans, La., on 1 My
1967, is AFFI RVED.

W J. SMTH
Admral, U S. Coast @Quard
Conmmandant

Si gned at Washington, D. C. this 29th day of May 1968.
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